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We have seen that a consistent application of the doctrine of 
the principal case has already produced an actual overlapping of 
the positive provisions of two compensation statutes. 16 Such a 
result has not yet been reached under the law of the principal 
case. 17 It would, however, logically follow from a refusal to 
recognize the negative features of the law of the contract on a 
point assumed to be one of contract law. 

We submit, therefore, that the decision in the principal case 
should be reached under the reasoning of Gould's Case, supra, 
or not at all, and that the courts should decisively elect between 
the theory of that case and the contract theory of the workmen's 
compensation acts. If the latter prevails, the place of injury 
should in all cases be immaterial, whether or not the jurisdiction 
of the contract happens to possess an applicable statute. 

C. R. W. 



EXTRATERRITORIAL RECOGNITION OF A DECREE OF 
JUDICIAL SEPARATION 

For the first time, apparently, a court has passed upon the 
extraterritorial effect, in a subsequent action for full divorce, 
of an ex parte judicial separation. 1 Pettis v. Pettis (1917) 91 
Conn. 608, 101 Atl. 13. Immediately after marriage in New 
York the parties had separated; the wife remained resident 
there and obtained the decree in question. When the husband, 
who was domiciled throughout in Connecticut, began suit for 
divorce on grounds of desertion she pleaded the decree, which 
was based on cruelty, to justify her living apart. The court 
held that a decree of judicial separation, as opposed to full 
divorce, did not affect the marriage status, was personal in its 
nature, and to be in any way effective in another State, called 
for personal jurisdiction over the defendant. 

If such a decree from bed and board is indeed personal merely, 
it cannot of course be enforced abroad against a non-appearing, 
non-resident party ; nor can it be res judicata as to the grounds 



"See note 11, supra. 

" See principal case, 91 Conn. 528, 100 Atl. 98. 

'Where both parties have been before the court, the decree will bar 
subsequent suit by the original defendant for divorce on grounds of 
desertion ; and is conclusive as to the issues of fact on which it is based. 
Harding v .Harding (1005) 198 U. S. 317, 25 Sup. Ct. R. 679- 
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on which it was based. 2 Doubt may well be entertained, how- 
ever, whether such a decree does not sufficiently affect the mar- 
riage status to be considered, in the same way as that of divorce 
proper, a decree in rem. This marriage status cannot be literally 
a res, a thing physical ; it is rather the condition of the parties 
in society, the sum of their jural relations with each other and 
with people at large : their rights, powers, disabilities, 8 etc. Now 
with judicial separation, as with divorce, the wife loses what 
disabilities marriage imposed upon her 4 : she may now acquire 
and hold personal property in her own right 5 ; she may convey 
realty, sue, be sued. 6 The decree may fix her property rights 
and those of her husband. 7 His control over her and his right 
of cohabitation he has lost. 8 Has he not then likewise lost his 
rights against all men that they do not alienate his wife's 
affections which are no longer his; or interfere with the con- 
sortium he no longer enjoys? 8 With the right of cohabitation 
he has at least lost the duty to support his wife; 10 with this 



"Pennoyer v. Neff (1877) 95 U. S. 7H- 

•When married women's property acts cut away perhaps the major por- 
tion of these relations, the in rem character of proceedings directed 
"against" the status grew considerably more shadowy than it was when 
established in Ditson v. Ditson (1856) 4 R- I- 87. 

4 To this an exception ought perhaps to be made as to the power of 
either party to dispose of real estate acquired before the decree. Castle- 
bury v. Maynard (1886) 95 N. C. 281. But see Marshall v. Baynes (1892) 

88 Va. 1040, 14 S. E. 978. 

'Meehon v. Meehan (1848 N. Y.) 2 Barb. 377- 

'Delafield v. Brady (1888) 108 N. Y. 524, 15 N. E. 428; Barber v. 
Barber (1858 U. S.) 21 How. 582. 

'See Davis v. Davis (1878) 75 N. Y. 221. In Thompson v. Thompson 
(1913) 226 U. S. 551, 33 Sup. Ct. R. 129, a Maryland decree from bed 
and board was held to blot out the wife's claim to maintenance and her 
rights in her husband's property. 

'People v. Cullen (1897) 153 N. Y. 629, 635, 636, 47 N. E. 894; and see 
American Legion v. Smith (1889) 45 N. J. Eq. 466, 17 Atl. 770. That 
cohabitation in the broad sense involves a right as well as a privilege is 
shown by the remedy granted in case of desertion. 

' Barrere v. Barrere (1819, N. Y.) 4 Johns. Ch. 187, 196, squints in pass- 
ing toward the persistence of this set of rights. The problem all through 
here is whether the possibility of reconciliation would be sufficient to 
found an action; ordinarily such reconciliation would appear not only 
contingent, but improbable. In any case, the right to compensation for 
loss of consortium is fading. Feneff v. R. R. Co. (1909) 203 Mass. 278; 

89 N. E. 436. 

"Unless it is expressly imposed upon him. People v. Cullen, supra. 
Contra, State v. Ellis (1898) 50 La. Ann. 559; 23 So. R. 445; but the 
court in the principal case was considering a New York decree. 
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latter it would seem as if her power to pledge his credit for 
necessaries must also fall. 11 Further, if no alimony has been 
decreed, it is not easy to see how the husband's death by the 
wrongful act of another can any longer found an action by his 
wife. 12 Even the power to reestablish the old status must be 
exercised through a decree of the court; 13 it is hardly to be 
distinguished from divorcees' powers to remarry each other. The 
New York judicial separation, in fact, seems to leave very little 
of the marriage status save a duty in each party not to commit 
adultery 14 and the incapacity of either to contract a valid marriage 
with another person; 15 while even this last is matched in the 
case of the guilty party by like incapacity after full divorce. 16 

Still, though in pure theory we concede to the decree from bed 
and board an effect "quasi" in rem, there are considerations 
of public policy to be urged against its being so regarded in 
practice. In the case of divorce a vinculo, though constitutional 
compulsion extends only to decrees obtained in the matrimonial 
domicile," public policy requires an ex parte proceeding at the 



u Such power in the wife is decidedly founded on the husband's duty of 
support; will it stand without its foundation? Erkenbach v. Erkenbach 
(1884) 96 N. Y. 456, 465, suggests that it may still continue. 

a Statutes confer this right for the purpose of making up to mentioned 
relatives the entire pecuniary loss resulting from the deceased's death. 
Murphy v. N. Y. C. R. R. (1882) 88 N. Y. 445, basing on the N. Y. Code 
sec. 1902 ff. But unless the wife be entitled to support, what pecuniary 
loss does she sustain? It is held, Countryman v. Fonda etc. R. R. Co. 
(1901) 166 N. Y. 20i, 208 f., 59 N. E. 822, that the jury may consider pro- 
spective damages beyond what they might at common law; would the 
wife's damage in the supposed case be even prospective ? 

9 Bliss' Ann. N. Y. Code sec. 1767. 

14 As shown by the fact that breach of the duty by either would ground a 
bill by the other for a complete divorce. Vischer v. Vischer (1851, N. Y.) 
12 Barb. 640. 

" To these should be added a joint power, legal as well as physical, to 
produce legitimate children. Barrere v. Barrere, supra, indicates a pre- 
sumption, prima facie only, against the legitimacy of children born under 
such circumstances. 

"It is worth thought in this connection that this last, this species of 
"marital celibacy," although decreed by a court having jurisdiction of the 
person, against one of 'ts own citizens, and although surely intended to 
affect status, will be given no recognition extraterritorially. Van Voorhis 
v. Brintnall (1881) 86 N. Y. 18; In re Crane (1912) 170 Mich. 651, 136 
N. W. 587. But cf. Hall v. Industrial Commission (1917. Wis.) 162 N. W. 
312, discussed p. 131 infra. 

17 Haddock v. Haddock (1006) 201 U. S. 562, 26 Sup. Ct. R. 525, as 
interpreted in Thompson v. Thompson, supra. 
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domicile of either spouse to be treated as in rem. 1 * There is 
need for certainty in the matters of legitimacy, bigamy, adultery. 
People are best everywhere married, or everywhere not. There 
seems to be no such urgent call to recognize in like manner 
decrees manufacturing states of part- or almost-marriage, dis- 
tinct each one according to the law of the jurisdiction where 
its particular decree of limited divorce happened to be granted. 
Thus in the principal case the court assimilated the parties' status 
to that nearest like it known to the law of Connecticut : marriage. 
On the other hand, this use of the judicial separation decree as 
purely personal leads to difficulty to which the court is sensible : 
because it did not affect status, recognition is denied to a decree 
which the New York court could not have rendered ex parte, 
had they not held it in some sort in rem, precisely because it did 
affect status. 19 

But though we admit it to be so to speak in rem, it still does not 
follow that the decree of judicial separation would have served 
the purpose for which it was introduced. It was not pleaded 
in bar; it seems to have been intended to establish against the 
husband the cruelty on which it was based. 20 But ex parte 
divorce decrees seem to be anomalous — if they are in rem in 
truth — in that they swim free and have effect, though the neces- 
sary grounds on which they base sink away; in that they need 
not even bar further divorce proceedings by the original defend- 
ant. So an ex parte divorce judgment has been held not to 
estop the wife from showing that her husband had committed 
acts entitling her to alimony and divorce, and that she committed 



" New York and a few other States do not admit this. See Haddock v. 
Haddock, supra, dissenting opinion of Brown, J. And elsewhere limita- 
tions are imposed: as, not recognizing jurisdiction in the divorcing court 
unless the defendant receive actual notice. Felt v. Felt (1899) 59 N. J. Eq. 
606, 45 Atl. 105; and cf. Perkins v. Perkins (1916) 225 Mass. 82, 113 
N. E. 841. 

M To answer that the status concerned is not the same in the two cases ; 
i. e., that a wife's marital status may be affected materially without chang- 
ing that of her husband, leads into a metaphysical labyrinth. But cf. the 
language in Haddock v. Haddock, supra; in Perkins v. Perkins, supra; 
and in the principal case. 

20 Though not included in the pleadings either to the husband's action 
for desertion or in the wife's cross-action for cruelty, the record was 
admitted in evidence without objection. The wife's task was to justify 
leaving her husband on the very day of the wedding; the decree could 
help in that only so far as it concluded him on the point of cruelty. 
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none to either bar alimony or ground divorce. 21 And, throwing 
theory to all the winds of heaven in the interests of justice, 
courts have, without wishing to "impugn" the prior decree, 
granted new divorce to an already divorced wife, because with- 
out it the ancillary decree of alimony could not be rendered. 22 

Whether, therefore, the ex parte decree of judicial separation 
be, as here held, in personam merely, 23 — because it does not in 
fact affect status, or because it seems more advantageous to act as 
if it did not ; or whether, as fully as divorce o vinculo, it finally 
achieve extraterritorial recognition — in either case the finding of 
fact on which it is based seems destined, unlike the prophet, to 
honor only in its own country. 

K. N. L. 

AN EXPANSION OF THE DUE PROCESS CLAUSE: FEDERAL SUPREME 
COURT REVIEW OF ERRORS IN THE APPLICATION OF STATE LAWS 

Since our Federal Supreme Court, in its interpretation of the 
due process clause of the fourteenth amendment, 1 is committed 
to the policy of waiting for cases 2 rather than that of binding 
itself in advance with a definite rule, each new decision on this 
subject from that learned body is likely to contain points and 
reasoning of more than ordinary moment. Three cases recently 
decided are here to be considered together in so far as their 
differences will permit. 

Mississippi Railroad Commission v. Mobile & Ohio Railroad 
(191 7) 37 Sup. Ct. 602, is a case of attempted railroad regulation 
which was defeated by the decision of the United States courts. 
The state commission is an elected branch of the executive 
department. 3 It held the legally required hearings in this matter, 
considered the evidence presented by the railroad and others and 

21 Thurston v. Thurston (1894) 58 Minn. 279, quoted at length and 
approved, Toncray v. Toncray (1910) 123 Tenn 476, 131 S. W. 977- It is, 
however, difficult to make out just which marriage relations those are, 
which the court there holds to have been "seized" by the foreign ex parte 
divorce. 

28 For proceedings in rem and in personam cf. (1917) 26 Yale Law 
Journal 710, 759-764- 

22 Turner v. Turner (1870) 44 Ala. 437; Stilfihen v. Stilphen (1870) 
58 Me. 508. 

'"Nor shall any State deprive any person of life, liberty, or property, 
without due process of law." 

2 "The process of judicial inclusion and exclusion," Davidson v. New 
Orleans (1877) 96 U. S. 97. "M- 

"Miss. Code 1906, sec. 4826. 



